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I shall decree a specific performance, and a reference to a 
master, -with directions to settle the conveyances ; and if the wife 
of the defendant refuses to join her hushand in a deed, then to 
direct the conveyances in such manner as will afford the complain- 
ant a complete indemnity in the premises. 



In the District Court of Philadelphia — April, 185.5. 

DAVIS VS. OBERTEUFFER. 

1. General release discharges land from a condition not to build in a particular 
manner. 

2. Pleading over admits that the release operated as averred. 

Trespass quare clausum fregit. Pleas — 1, not guilty and issue ; 
2, that one Samuel W. Fisher was the owner of a large lot on Chest- 
nut street, including the loeus in quo. That by indenture, in 1813, 
(profert) he conveyed the locus in quo to one Israel Maule, subject to 
the following conditions, to wit : " That no building should be erected 
on a certain part of the lot beyond a height of ten feet, and if any 
building should be erected contrary to the intent of the condition 
that it should be lawful for said Fisher, his heirs and assigns, and 
the owners and occupiers of any part of the land lying, &c, to enter 
and abate." That there was erected a building contrary to the 
intent and in violation of the condition, and that defendant is owner 
under Fisher, and occupier of part of the land lying, &c, and as 
such owner and occupier, he entered and abated, which is the trespass 
complained of. 

Plea 3d was like the first, with the additional averments, that 
Fisher conveyed to Maule upon the conditions mentioned in the 2d 
plea, and also subject to a yearly rent charge of $300, that Maule 
conveyed to Brugiere, in 1814, subject to the conditions and rent 
charge. That by an indenture of 1820, (profert) Brugiere con- 
veyed to Klosser, subject to the aforesaid conditions, under whom 
plaintiff claims. 

Replication to 2d and 3d pleas to 1st count. — That after the 
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conveyance by the said Samuel W. Fisher to the said Israel Maule, 
of the premises in the declaration mentioned, the estate of him, the 
said Israel Maule, became, and was by lawful conveyances, vested 
in one Charles Brugiere, who thereby then and there was seised in 
his demesne, as of fee, of, in and to the same, subject to the said 
conditions in the said pleas mentioned. And that, whilst the said 
Charles Brugiere was so seised thereof, and whilst the said Samuel 
W. Fisher continued to be seised and possesed of the residue of his 
lot, as of the same estate he had therein at the time of the convey- 
ance aforesaid by him to the said Israel Maule, he, the said 
Samuel W. Fisher, by indenture, dated the 31st day of August, 
1814, sealed with his seal, (profert) did grant, bargain, sell, assign, 
release and extinguish unto him, the said Charles Brugiere, his heirs 
and assigns, all the estate, right, title and interest of him, the said 
Samuel W. Fisher, in the said premises so as aforesaid conveyed by 
him to the said Israel Maule, and by the said Israel Maule to the 
said Charles Brugiere, and this he is- ready to verrify, &c. 

Rejoinder. — That by the deed of the 31st day of August, 1814, 
of Samuel W. Fisher to Charles Brugiere, the conditions set out in 
the said plea were not extinguished or discharged. And of this the 
said defendant puts himself on the country. 

Demurrer : — causes— that the said rejoinder does not traverse any 
material averment or matter of fact put in issue by the replication, 
but traverses a supposed conclusion or inference of law from the 
facts set forth in the replication. 2. That the rejoinder seeks to 
put in issue matter of law, viz. the effect of a certain inden- 
ture or deed mentioned in the replication. 3d. That it is irregular, 
unusual and improper, and presents no issue of fact on which the 
plaintiff can go to trial; that if it was intended to question the 
effect of the conveyance set up in the replication, the regular and 
proper course would have been to crave oyer and demur, when the 
court could have decided the question, which apparently it is 
desired to raise ; whereas by the course adopted, the court cannot 
inspect or examine the deed in the replication mentioned, nor can 
they see whether or not the legal effect is truly set out, or whether 
the conditions were thereby released. 4th. That the rejoinder is 
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an informal, irregular and improper demurrer, so far as it is of any 
account and substance, while in form it tends to mislead, and to an 
immaterial issue, and one which the party cannot try, and an issue 
which the plaintiff cannot join in with safety. 5th. Because the 
issue presented is uncertain whether it is intended to traverse the 
consequences of the conveyance in, the replication mentioned, or the 
legal effect thereof, or the contents of the same. 

McMurtrie and John M. Bead, for the plaintiff. The rejoinder 
is clearly bad, as the effect of the release is a question of law, and 
that it is pleaded according to its legal effect, is admitted by plead- 
ing over. If it was intended to deny this, the deed should have 
been set forth on oyer, or the execution traversed, and objection 
taken for the variance. Pollitt vs. Forrest, 11 Q. B. 949 ; Webb 
ts. Spieer, 13 Q. B. 885 ; Moore vs. Plymouth, 3 B, & Aid. 66 ; 
Portmore vs. Bunn, 1 B. & C. 694 ; Bird vs. Smith, 12 Q. B. 
794 ; Banington vs. Cannon, 12 C. B. 18. The plea is bad as 
setting up by a stranger a right to enter for condition broken. Co. 
Litt. 203 b, 214 a, 215 a, 201, a & n 1 ; §§ 720, 723 ; 2 Prest. 
Convey. 201 ; Com. Big. Cond. 1 ; 3 Atk. 139 ; 3 Sug. V. & P. 
467. No case has gone further than to say that the grantee of the 
reversion may take advantage of a condition, and there is no aver- 
ment of such a grant here. Nor can there be an inference that 
any other estate than a condition was reserved, for it is so pleaded, 
and as such it was capable of operating. It is clear that the right 
in Fisher was capable of release, or the present defendant can have 
no interest, and it being admitted by the pleadings that all his 
estate in the premises passed to Brugiere, no one claiming under 
him subsequently can have any interest. 

Bropsie contra. The plaintiff does not connect himself with 
Brugiere, to whom the release was made. 

April 19, 1856. — The opinion of the court was delivered by 

Hare, J. — This is an action of trespass quare clausum fregit. 
The declaration contains two counts. The defendant pleaded not 
guilty, on which issue was joined, and the plaintiff had a verdict ; 
and also two pleas, which aver that the lot on which the alleged 
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trespass was committed, was originally granted by Fisher, to one 
Maule, subject to a condition, that the grantee should not build be- 
yond a certain height, and that if he did, the grantor might enter 
and abate so much of the structure thus erected, as violated the con- 
dition. These pleas were pleaded to both counts ; and were met 
under the first, by a replication that after the execution of the 
original conveyance, the land conveyed was assigned to one Bru- 
giere, under whom the plaintiff claimed, and that while he held it 
under this assignment, " Fisher granted, bargained and sold, assign- 
ed, released, and extinguished, all the estate, right, title, and interest 
of him the said Fisher, in the said premises, to the said Brugiere." 
We think it unnecessary to notice the numerous and difficult questions 
which have been raised in this case, because we are clearly of the opin- 
ion that the release thus set forth in the replication, is an extinguish- 
ment of the condition, and consequently bars the justification which 
is based upon it. It is indeed said, that the words of release were 
not meant to have the sweeping effect which the replication attributes 
to them, and were intended to operate solely on a ground rent, which 
was reserved at the same time with the condition. This may well 
be so, and it may also be, that if the deed of release had been set 
forth in the replication, or if the defendant had craved oyer, and 
thus made it a part of the record, we should have held that the 
generality of its language, was qualified and restrained by its pre- 
mises, and went no further than an extinguishment of the rent, 
without touching the condition. But as the matter now stands, we 
have no choice but to determine that words of release, as compre- 
hensive as words can be made, must be construed in accordance with 
their literal meaning ; and consequently, preclude the defendant 
from claiming anything in or out of the land, which his predecessor 
had thus completely exonerated and acquitted. 

The replication to the pleas to the second count, we think insuffi- 
cient ; but do not deem it necessary to give our reasons, because our 
decision on those to the first count, is decisive of the right of the 
plaintiff to judgment on the verdict. 

Judgment is accordingly entered for the plaintiff, on the first 
count, and for the defendant on the second and third pleas to the 
second count. 



